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STATE OF MAINE 
 

 SUPREME JUDICIAL COURT 
Sitting as the Law Court 
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H. PRESCOTT SMITH, et al., 
 

Appellees/Plaintiffs, 
 
v. 
 
PHILIP L. SMITH, II, et al., 
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APPELLEES’  
SUPPLEMENTAL BRIEF 

 

Appellees, through their undersigned counsel, submit the following as their 

supplemental brief pursuant to the Court’s Order to Show Cause dated July 30, 2026.  

Appellees’ abstention from filing their objections to the referee’s decision before the 

Superior Court did not constitute a waiver of Appellees’ cross-appeals because the 

Superior Court’s order appointing the referee precluded the parties from filing such 

objections.  

The Superior Court entered its Order on [the] Joint Motion to Appoint Referee 

on April 23, 2024, based upon the parties’ submission of a joint motion and proposed 

order reflecting the parties’ mutual agreement on terms governing the referee’s 

appointment.  A true and correct copy of the referee appointment order is enclosed 

herewith as Exhibit A (the “Appointment Order”).  The Appointment Order 

provided that the parties’ opportunity to respond to the referee’s recommended 
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decision was limited to the filing of Rule 52 motions or Rule 59 motions with the 

referee, and not the Superior Court. See Appointment Order ¶ 9.  Additionally, the 

Appointment Order provided that the Superior Court would not hear objections to 

the referee’s recommended decision, providing “[a]ll objections to the Referee’s 

recommended Report will be waived after its submission to the Superior Court.” Id. 

¶ 10.  Instead, the Appointment Order provided that “[a]ny recommended Decision 

endorsed by the Superior Court may be appealed to the Law Court …” Id. ¶ 11. 

 Following the referee’s preliminary report of decision, both parties filed 

motions for the referee to make additional findings. The referee subsequently 

submitted to the Superior Court his final order adopting some of the requested 

additional findings, while rejecting others.  The parties then requested the Superior 

Court’s endorsement in light of the Appointment Order, and this appeal and cross-

appeal timely followed.  

In Gorman v. Gorman, 2010 ME 123, 10 A.3d 703, this Court held that 

parties’ mutual agreement “to avoid having the District Court address any challenges 

to the referees’ report” constituted a waiver by both parties of any right of appeal 

because the parties were without “the authority to bypass the court and appeal to [the 

Law Court] simply by agreeing to that process.” Gorman ¶ 8.  

The present case is distinguishable from Gorman because the “bypass” of the 

Superior Court’s independent review at issue here occurred subject to the Superior 
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Court’s Appointment Order.  Although the Appointment Order had effectively 

incorporated the parties’ underlying agreement to spare the Superior Court from 

review of objections, the Court’s endorsement of the agreed procedure provided the 

requisite authority that the Gorman parties lacked.   

Accordingly, Appellees’ abstention from filing objections to the referee’s 

decision with the Superior Court should not be deemed a waiver of their right to seek 

appellate review of the trial court’s decision.   

Dated at Portland, Maine, this 14th day of August, 2026.  

     /s/ James G. Monteleone  
    James G. Monteleone, Bar No. 5827  
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